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P A  E - B U L L E T I N

Welcome to the latest edition of Piper Alderman’s e-Bulletin, which aims  
to provide accessible and informative summaries of recent significant  
legal developments.

 
ASIC releases draft regulatory 
guidelines on advertising 
financial products and advice 
services

Partner, James Dickson provides a brief 
summary of the draft regulatory guide included in ASIC’s 
recent consultation paper dealing with best practice  
guidance for the advertising of financial products and 
financial advice.

 
ACCC v Metcash Trading Limited 
– ACCC appeals but the deal 
goes on

Senior Associate, Mitchell Coidan  
reviews the matter of ACCC v Metcash 
Trading Limited (Metcash), where the 

ACCC is continuing to oppose the acquisition of Interfrank 
Group Holdings Pty Ltd (Franklins) by Metcash, despite  
a judgement in favour of the acquisition by Justice Emmett, 
and the dismissal of its interim injunction application in the 
Federal Court.

OH&S harmonisation 
update

Partner Erin McCarthy and  
Lawyer Elise Jenkin look at  
where each state, territory and 

the Commonwealth are at in the implementation the 
model Work and Health Safety Act which comes into 
operation on January 2012.

 
 

Australia and New Zealand 
to increase foreign 
investment screening 
thresholds

Partner, Simon Champion and 
Lawyer, Paul Henry discuss the 

recently announced Investment Protocol between 
Australia and New Zealand which is expected to 
commence in late 2011. 
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ASIC releases draft regulatory guidelines on 
advertising financial products and advice services
ASIC recently released a consultation paper dealing with best practice  
guidance for the advertising of financial products and financial advice.  
Comments on the consultation paper, and the draft regulatory guide it  
includes, are due by 25 October 2011. ASIC aims to release a final version  
of the regulatory guide in January 2012. Partner, James Dickson provides  
a brief summary of the draft regulatory guide.

Background

According to ASIC research, 
approximately 44 per cent of investors 
rely on media-based information sources 
to make investment decisions on financial 
products and advice. These sources 
include the internet, financial magazines, 
daily newspapers, television investment 
programs and radio investment programs.

As a result ASIC has released draft best 
practices advertising guidelines which 
it hopes (once finalised) will encourage 
promoters and publishers to give clear, 
accurate and balanced messages when 
promoting financial products and advice 
services so that consumers are able to 
make balanced and informed decisions. 

Promoters and publishers of financial 
products and advice services should 
familiarise themselves with guidelines, 
which ASIC itself observes may help such 
persons avoid making false or misleading 
statements or engaging in misleading or 
deceptive conduct in contravention of the 
Corporations Act or the ASIC Act.

ASIC expects to release a final version of 
the regulatory guide in January 2012. 

Who the guidance will apply to

ASIC intends that the guidelines  
will apply to:

•	 promoters of financial products and 
financial advice services (which will 
sometimes be the product issuer, but 
may also be a third party such as a 
financial adviser, distributor or agent)

•	 publishers of promotions about financial 
products and financial advice services.

What the guidance will apply to

ASIC intends that the guidelines will apply 
to:

•	 all types of financial products, including 
investment products, risk products, 
non-cash payment facilities and credit 
facilities

•	 both general and personal financial 
product advice

communicated to consumers through any 
medium in any form.

In addition to the traditional forms of 
media (i.e. radio, television, newspapers, 
magazines and the internet), ASIC 
intends that the guidelines will cover 
communications made to consumers 
through contemporary forms of media, 
including streaming (e.g. YouTube), 
social networking and microblogging (e.g. 
Twitter). 

ASIC plans, however, to issue separate 
regulatory guidelines for credit providers 
and providers of credit services under the 
National Consumer Credit Protection Act 
2009.

ASIC does have a range of other 
advertising guidelines which are product-
specific, including for mortgage schemes, 
unlisted property schemes, debentures 
and unsecured notes and over-the-
counter contracts for difference. The 
new guidelines will need to be read 
in conjunction with any past or future 
product-specific guidance given by ASIC.
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•	 promoters should consider the 
appropriateness of using new media 
channels for advertising if content 
limitations mean there is insufficient 
space to provide balanced information 
(e.g. Twitter, which imposes a 140 
character limit on messages)

•	 consumers should be able to keep a 
record of an internet advertisement 
(e.g. by printing it), including any 
disclaimers or warnings

•	 promoters should take into account 
the conditions under which outdoor 
advertisements will be viewed (e.g. from 
a distance or from a moving vehicle) 
when considering whether the overall 
impression of the advertisement is 
misleading or deceptive.

General guidance

The draft guidelines include the following 
general good practice guidance for 
advertising financial products and advice 
services in all forms of media:

•	 advertisements for financial products 
should clearly explain the nature of the 
advertised product

•	 advertisements for financial products 
should give a balanced message about 
the returns, benefits and risks associated 
with the product – benefits should not 
be given undue prominence compared 
with risks

•	 warnings, disclaimers and qualifications 
should not be inconsistent with other 
content in an advertisement, including 
any headline claims, and should have a 
proportionate level of prominence to 
the claims to which they refer

•	 advertisements should be self-
contained – i.e. consumers should 
not need to access a warning, 
disclaimer or qualification contained 
in another website (or other page of 
the website) or document

•	 where fees or costs are referred to 
in an advertisement, it should give 
a realistic impression of the overall 
level of fees and costs a consumer 
is likely to pay, including any indirect 
fees or costs

•	 comparisons should only be made 
between financial products that have 
sufficiently similar features and about 
returns if the information used is 
current, complete and accurate

•	 if an advertisement discloses a rating, 
the rating used should be properly 
explained, including the rating scale 
and where an investor can obtain 
further information about the rating

•	 past performance information should 
be accompanied by a warning that 
past performance is not indicative of 
future performance, and forecasts 
about the future performance of a 
financial product should be based on 
reasonable assumptions and should 
also state that the forecasts are not 
guaranteed to occur

•	 terms and phrases should not be 
used in a particular way by industry 
where that is not consistent with 
the ordinary meaning commonly 
recognised by consumers (e.g.  
‘free’, ‘secure’ and ‘guaranteed’)

Media-specific guidance

The draft guidelines include the following 
media-specific good practice guidance for 
advertising financial products and advice 
services:

•	 promoters who intend to advertise 
in the mass media (i.e. radio, 
television, newspapers, magazines 
and the internet) should ensure that 
advertising is clearly distinguishable 
from normal program or editorial 
content and should consider the 
actual audience that is likely to see 
the advertisement and whether the 
advertisement is accurate, balanced 
and helpful for that audience

•	 audio advertisements should 
include warnings, disclaimers and 
qualifications that are read at a speed 
that is comprehensible to an average 
listener

•	 warnings and information about risks 
in film and video advertisements 
should be easy to understand by 
an average viewer on the first 
viewing of an advertisement and not 
undermined by distracting sounds or 
images

•	 internet advertisements should 
be self-contained – i.e. consumers 
should not need to click through from 
an online advertisement to additional 
information to ensure that they are 
not misled
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•	 advertisements should be capable 
of being clearly understood by the 
audience that might reasonably be 
expected to see the advertisements 

•	 advertisements should not state 
or imply that a financial product 
is suitable for particular types of 
consumers unless the promoter has 
assessed that the product is suitable 
for that class

•	 advertisements for complex products 
that are only appropriate for a limited 
group of people should not be 
targeted at a wider audience

•	 advertising content should be 
consistent with information contained 
in any disclosure document (such as 
a product disclosure statement or 
prospectus) or contracts

•	 photographs and images should be 
relevant and not contradict, detract 
from or reduce the prominence 
of any warnings, disclaimers 
or qualifications – graphical 
presentations should not be 
ambiguous or overly complicated

•	 advertisements for a financial advice 
service should not create unrealistic 
expectations about what the service 
can achieve. 

The proposed regulatory guide is a 
statement of what financial service 
participants need to do to avoid their 
advertisements being misleading or 
deceptive and to ensure their advertising 
meets licensee conduct requirements of 
efficient, honest and fair conduct. This does 
not really change the regime under which 
financial services participants operate, 
but does show the regulator’s increased 
focus on advertising of financial products. 
It should be remembered, in addition 
to drawing the regulator’s attention and 
creating reputational risks, financial product 
advertising can lead to civil liability.

As such, to minimise the legal and 
reputational risks associated with financial 
product advertising that contravenes the 
Corporations Act, all advertisements should 
be reviewed to ensure that they meet the 
standards summarised in the proposed 
regulatory guide “Advertising financial 
products and advice services”.

For further information contact: 

James Dickson, Partner 
t  +61 8 8205 3444 

jdickson@piperalderman.com.au
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ACCC v Metcash Trading Limited – 
ACCC appeals but the deal goes on
On 25 August 2011 His Honour Justice Emmett delivered a judgment in favour of 
Interfrank Group Holdings Pty Ltd (Franklins), permitting the acquisition by Metcash 
Trading Limited (Metcash) of all the shares in Franklins. On 13 September 2011 the 
Australian Competition and Consumer Commission (ACCC) sought from the Federal 
Court an interim injunction restraining the proposed acquisition by Metcash of Franklins 
supermarket business whilst it appealed Justice Emmett’s decision but the Court 
dismissed that application on 20 September 2011, allowing the deal too proceed. 
Senior Associate, Mitch Coidan reviews the matter. 

In July 2010 Metcash applied to  
the ACCC for informal clearance to 
acquire all the shares in Franklins.  
On 17 November 2010 the ACCC 
announced that it would oppose the 
proposed acquisition, however Metcash 
proceeded with the acquisition despite 
the ACCC’s opposition. As a result the 
ACCC brought proceedings in the  
Federal Court of Australia to prevent  
the acquisition by Metcash of Franklins.

On 15 March 2011 a trial commenced 
before Justice Emmett in the Federal 
Court of Australia.

On 25 August 2011 Justice Emmett 
delivered a judgment in favour of 
Franklins. In a summary of conclusions, 
Justice Emmett stated that he was 
unpersuaded by the ACCC’s analysis 
in relation to market definition and the 
impact that the proposed acquisition 
might have on competition. The case was 
therefore decided on the issues of market 
definition, the counterfactual (the future 
market structure without the acquisition) 
and the likely impact of the proposed 
acquisition of competition.

In rejecting the ACCC’s pleaded market, 
Justice Emmett highlighted the constraints 
arising from competition at the retail level 
between independent retailers supplied by 
Metcash and supermarkets operated by the 
major supermarket chains, noting that retail 
competition is “highly relevant” to market 
definition.

The ACCC submitted that it was only 
required to establish that there was a “real 
chance” the counterfactuals it put forward 
would come to pass in the event that the 
acquisition did not proceed. Justice Emmett, 
however found that even if that contention 
was correct, he was not persuaded there 
was a “real chance” of any potential offer 
from a third party, such as Pick’n’Pay 
Retailers Pty Limited being accepted.

In concluding that the proposed acquisition 
did not substantially lessen competition in 
the market in contravention of section 50 
of the Competition and Consumer Act 2010, 
Justice Emmett went on to say that “it was 
quite likely that the acquisition of Franklins 
by Metcash will strengthen the capacity of 
independent retailers operating under the IGA 
banner to compete more vigorously with the 
major supermarket chains.”

On 9 September 2011 the ACCC 
Chairman, Rod Sims stated that the 
ACCC was appealing the decision, 
“…because of the adverse effect of the 
proposed acquisition on independent 
supermarket retailers consumers and 
competition in the New South Wales  
and ACT grocery sector. Metcash, with  
this proposed acquisition, will have an  
ability to increase prices and/or reduce 
service to independent supermarket retailers. 
Second, the ACCC is appealing because,  
if left unchallenged, the court’s interpretation 
of some fundamental principles of merger 
analysis could have serious implications for 
the ACCC’s ability to block anticompetitive 
mergers and so protect consumers in the 
future.”

The case is an interesting test for newly 
appointed ACCC Chairman Rod Sims. A 
further update in regards to this important 
case will be provided following the appeal, 
which is due to be heard in October.

For further information contact: 

Mitchell Coidan, Senior Associate 
t  +61 2 9253 9968 

mcoidan@piperalderman.com.au
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OH&S harmonisation update
Partner Erin McCarthy and Lawyer Elise Jenkin look at where each state, territory 
and the Commonwealth are at in the implementation the model Work and Health 
Safety Act which comes into operation on January 2012.

South Australia

South Australia was actually the first  
State to introduce its Work Health 
and Safety Bill 2011, but the change 
of Industrial Relations Minister meant 
that the Bill was withdrawn. It was 
reintroduced on 19 May 2011.

The proposed Bill does not have any 
significant departures from the model Act.

Western Australia

Western Australia has still not signed off on 
implementing the harmonised laws.

Western Australia has already indicated that  
it will make some modifications to the model Act. 
These modifications include:

•	 lower penalty levels

•	 leaving out the provisions dealing with  
union right of entry

•	 leaving out the right of a HSR to direct  
a worker to cease unsafe work.

•	 removing the reverse onus of proof for 
discrimination.

In addition to this, it is anticipated that Western 
Australia will create a separate Act to regulate 
occupational health and safety in the mining industry.

Tasmania

Tasmania has not yet introduced a Bill,  
but it is believed that its Parliament may 
be looking to do so in October 2011.

Northern Territory

It was expected that the Northern 
Territory will introduce its Bill in  
August 2011, however this did not 
happen. The Northern Territory has  
still not introduced a Bill.
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Queensland

Queensland was the first State to pass its Work Health and Safety Act 2011 on 6 June 2011. For the most part, 
Queensland has enacted the model Act in full and has only included very minor jurisdictional based differences.

New South Wales

New South Wales passed its Work Health and Safety Act 2011 on 7 June 2011. Apart from retaining the unions’ 
right to prosecute, New South Wales has not really departed from the model Act in any major way.

However, with immediate effect, New South Wales did make the somewhat surprising decision to amend its existing 
Occupational Health and Safety Act 2000 to incorporate some of the key aspects of the model Act:

•	 The qualifier “so far as is reasonably practicable” was added to the duties for employers, self-employed, 
controllers and designers and the prosecutor is now required to prove that there were reasonably practicable 
measures the duty holders could have taken. This removes the reverse onus of proof discussed above.

•	 A due diligence duty for officers was added.

•	 Officers may now be prosecuted even where there is no prosecution of the corporation.

These amendments to the existing Act mean that these aspects of the model legislation will now apply  
from 7 June 2011 in New South Wales, rather than from 1 January 2012 as expected.

Australian Capital Territory

The Australian Capital Territory passed its  
version of the Work Health and Safety Act 2011 
on 20 September 2011. It does not contain any 
significant departures from the model Act.

Commonwealth

The Commonwealth introduced its version of 
the Work Health and Safety Bill 2011 on 6 July 
2011. The Bill makes a number of amendments 
to the model Act, including:

•	 Extending the definition of “worker”  
to ensure that it covers members of  
the Australian Defence Force and holders  
of a Commonwealth Statutory Office.

•	 A provision for the suspension of certain 
provisions if their operation would prejudice 
national security, Australia’s defence or 
certain police operations.

Victoria

Victoria is yet to introduce a Bill into its Parliament. 

The Victorian Government is yet to be convinced that 
the model legislation will not result in significant costs  
for the State.

The Victorian Government has called for a 12 month  
delay on introducing the harmonised laws. However, 
Safe Work Australia says that it is still working towards  
a smooth transition to the new laws on 1 January 2012. Erin McCarthy, Partner 

t   +61 8 8205 3468 
emccarthy@piperalderman.com.au

Elise Jenkin, Lawyer 
t   +61 8 8205 3482 

ejenkin@piperalderman.com.au
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Contact us
 
Sydney
Level 23
Governor Macquarie Tower
1 Farrer Place 
Sydney NSW 2000
DX 10216, Sydney Stock Exchange
t + 61 2 9253 9999
f + 61 2 9253 9900

Melbourne
Level 24
385 Bourke Street
Melbourne VIC 3000
GPO Box 2105
Melbourne VIC 3001
DX 30829, Collins Street
t + 61 3 8665 5555
f + 61 3 8665 5500

Brisbane
Riverside Centre
Level 36
123 Eagle Street
Brisbane QLD 4000
GPO Box 3134
Brisbane QLD 4001
DX 105, Brisbane
t + 61 7 3220 7777
f + 61 7 3220 7700

Adelaide
167 Flinders Street
Adelaide SA 5000
GPO Box 65
Adelaide SA 5001
DX 102, Adelaide
t + 61 8 8205 3333
f + 61 8 8205 3300

enquiries@piperalderman.com.au
www.piperalderman.com.au
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Background

On 16 February 2011, the Prime Ministers 
of Australia and New Zealand signed 
the Australia-New Zealand Closer 
Economic Relations Trade Agreement 
(ANZCERTA) Investment Protocol 
(Protocol). The Protocol will increase 
the investment screening threshold 
for investments involving Australia and 
New Zealand and is aimed at further 
strengthening the close economic 
relationship between the two nations. 

The importance of the relationship is 
emphasised by data in an Australian 
Government press release which 
indicates that the combined accumulated 
investment between the two nations 
stands at over AU$110 billion. Australia 
is also the largest source of foreign 
investment into New Zealand.

The Australian Government anticipates 
that the Protocol will result in lower 
compliance costs, less red tape, improved 
certainty for investors and over half of 
all new Australian investment in New 
Zealand being exempt from screening.

The effect of the Protocol

The current Australian screening 
threshold for non-US foreign investors 
(including New Zealand investors) 
undertaking business acquisitions or 
investments in developed commercial 
property is AU$231 million. The same 
screening threshold for US investors is 
significantly higher at AU$1,005 million.  

Once implemented (the date is yet to be 
announced), the screening threshold for 
investments in Australia by New Zealand 
investors will increase from AU$231 
million to AU$1,005 million (i.e. in line 
with the threshold for US investors) and 
for Australian investors in New Zealand 
from NZ$100 million to NZ$477 million.  
In Australia, an exception will still apply  
to investments in certain sensitive sectors 
(as is the case for US investors).

The Protocol is expected to commence 
later this year following parliamentary 
examination and legislative enactments  
by both nations.

Australia and New Zealand to increase  
foreign investment screening thresholds
Partner, Simon Champion and Lawyer, Paul Henry discuss the recently announced 
Investment Protocol between Australia and New Zealand which is expected to 
commence in late 2011.

For further information contact: 

Simon Champion, Partner 
t  +61 2 9253 9914 

schampion@piperalderman.com.au 

Paul Henry, Lawyer 
t  +61 2 9253 9959 

phenry@piperalderman.com.au


